Court of Appeals of Georgia
September 21, 2015
TO:  Mr. James Craig, GDC292240 1.2 212-B, Wilcox State Prison, Post Office Box 397,
Abbeville, Georgia 31001

RE:  A15A1306. James Anthony Craig v. The State

CHECK RETURN
a Your check number in the amount of written on the account of your firm
for the filing fee in is enclosed. Please be advised that this

Court is returning your check since the filing fee was already paid by

CASE/STATUS

The referenced appeal was vacated and the case remanded for re-sentencing on

September 3, 2015. I have enclosed a copy of the Court’s opinion for your review.
Your documents are being returned to you.

CASE STATUS - PENDING

O The above referenced appeal is pending in your name before this Court. The appeal was
docketed in the Term and a decision must be rendered by the Court by the end
of the Term which ends on .

APPLICATION FOR PERMISSION TO APPEAL A PROBATION REVOCATION

O To appeal a probation revocation, you will need to file a Discretionary Application with this
Court. Rule 31 of the Rules of the Court of Appeals of Georgia describes a Discretionary
Application and the items you would need to include with your application.

A Discretionary Application must be filed within 30 days of the stamped filed date on the
order that you are appealing and the application must be accompanied by a proper Certificate
of Service and a pauper’s affidavit or the $80.00 filing fee. You must also comply with all
the other applicable rules of Court regarding filing with the Court of Appeals of Georgia.

Enclosed, please find a copy of the Rules of the Court of Appeals for your review.

For Additional information, please go to the Court’s website at: www. gaappeals.us




FOURTH DIVISION
BARNES, P. J.,
RAY and MCMILLIAN, JJ.

NOTICE: Motions for reconsideration must be

physically received in our clerk’s office within ten

days of the date of decision to be deemed timely filed.
http:/iwww.gaappeals.us/rules

September 3, 2015

NOT TO BE OFFICIALLY
REPORTED

In the Court of Appeals of Georgia

A15A1306. CRAIG v. THE STATE.

RAY, Judge.

On January 5, 2004, James Anthony Craig pled guilty to one count of
aggravated child molestation and four counts of child molestation, and he was
sentenced in the aggregate to serve 25 years, with the first 20 years to be served in
confinement and the remaining 5 years to be served on probation, provided, however,
the trial court allowed the final 5 years of the prison sentence to be suspended upon
successful completion of sex offender evaluation and treatment. The sentence was
subject to both general and special conditions. He appeals, pro se, from the trial
court’s denial of his motion to vacate a void sentence, contending that the trial court

erred in incorporating a sentencing addendum that purports to impose special




conditions of parole. For the reasons that follow, we vacate the sentence and remand
the case for resentencing.

The record shows that the sentencing order entered by the trial court
incorporated an addendum entitled “SPECIAL CONDITIONS OF PROBATION/
PAROLE[:] ADDENDUM TO SENTENCE][,]” which provided that Craig was
prohibited from engaging in the following activities: having any contact with the
victim; having any unsupervised contact with minors under the age of 16; residing
with any migor, including his own children, without prior approval by the trial court;
and engaging in volunteer work or seeking employment requiring regular contact
with children absent prior approval from the probation department. The order also
provided that Craig was required to register as a sex offender; undergo sex offender
evaluation and treatment; notify the probation department of a dating, sexual, or
marital relationship when the relationship involved contact with children or the
possibility of contact with the other party’s children, and notify persons in such
relationships of his sex offender status; and submit to DNA testing at his expense.

In his sole enumeration or error, Craig contends that the court lacked authority

to impose any conditions upon his parole. We agree.




Although the heading of the sentence addendum contains the words “SPECIAL
CONDITIONS OF PROBATION/PAROLEL,]” there is no other reference to parole
in the sentencing document.' Nonetheless,

any attempt by a court to impose its will over the Executive Department
by attempting to impose as a part of a criminal sentence conditions
operating as a prerequisite of or becoming automatically effective in the
event of a subsequent parole of defendant by the State Board of Pardons
& Paroles would be a nullity and constitute an exercise of power granted

exclusively to the Executive.

(Punctuation and footnote omitted) Stephens v. State, 305 .Ga. App. 339,346 (5) (a)
(699 SE2d 558) (2010) (vacating sentence and remanding case for resentencing
where heading of sentencing addendum contained the words “SPECIAL
CONDITIONS OF PROBATION AND PAROLE”).

As the sentencing addendum in this case purports to impose restrictions upon
Craig’s future parole (if granted), the sentence is a nullity. See id. Accord T. erry v.
Hamrick, 284 Ga. 24, 25 (2) (663 SE2d 256) (2008) (in habeas corpus action

challenging the validity of a criminal sentence, portion of sentence which imposed

' Certainly, there is a strong possibility that the sentence addendum’s indication
that it applied to parole was merely a scrivener’s error.
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special condition upon parole was vacated because it violated constitutional provision
regarding the separation of powers). Accordingly, “we therefore vacate the sentence
and remand the case for resentencing consistent with this opinion.” (Footnote
omitted.) Stephens, supra at 346-347 (5) (a). We point out that our holding here in no
way restricts the trial court from imposing the same special conditions solely as to
Clark’s probation.

Sentence vacated and case remanded for resentencing. Barnes, P. J., and

McMillian, J., concur.
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